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	Before The

State Of Wisconsin

DIVISION OF HEARINGS AND APPEALS


	In the Matter of [Student]
v.

[District]
	DECISION

Case No.:  LEA-13-020




The Parties to this proceeding are:


[Student], by

[Student]

[District], by

[District’s Attorney]
PROCEDURAL HISTORY


On April 29, 2013, the Department of Public Instruction (DPI) received a request for a due process hearing under Wis. Stats. Chapter 115 and the federal Individuals with Disabilities Education Improvement Act (IDEA) from [Student] (the Student) against [District] (the District).  DPI referred the matter to this Division for hearing.

At the mutual request of the parties, the due process hearing in this matter was not scheduled for several months while the parties attempted to resolve the disputed issues through mediation.  Mediation was unsuccessful, and the hearing was scheduled for October 21 and 22, 2013.  On October 10, 2013, the Student requested that the hearing be rescheduled to a later date because her mother, who serves as the Student’s special education advocate, was ill.  The hearing was rescheduled to December 9 and 10, 2013.  

The due process hearing was held on December 9, 2013.  Because the hearing transcript was not made available by the date established at the hearing, the undersigned administrative law judge granted the District’s request to extend the deadline for both parties to file post-hearing briefs from January 13, 2014 to January 16, 2014, with the reply brief deadline of January 20, 2014 remaining as originally scheduled.  The parties timely filed their initial post-hearing briefs.  The District timely filed its reply brief.  The Student’s reply brief was received by the administrative law judge on Monday, January 27, 2014.  Over the District’s objection, the Student’s untimely filed reply brief was received into the record.  As a matter of fairness, the District was granted the opportunity to file a limited response to the Student’s reply brief on or before January 30, 2014.  The District filed a short response on January 29, 2014.  The record closed on January 30, 2014.  The decision is due on February 3, 2014.

ISSUES


The issues for hearing, as discussed by the parties and established during the prehearing telephone conference on September 25, 2013, and further clarified by the parties at the start of the hearing on December 9, 2013, are as follows:
1. Did the School District violate the Student’s right to a free, appropriate public education (FAPE) by refusing to reschedule an individualized education program (IEP) meeting held on April 29, 2013?

2. Did the School District violate the Student’s right to a FAPE by changing the transition plan in her IEP to include pass/fail vocational courses that would give credit toward a certificate of completion rather than credit-earning courses toward a diploma?

3. Is the School District violating the Student’s right to a FAPE by not providing a one-on-one aide for her in math class?

FINDINGS OF FACT

1. The Student is 19 years of age (d.o.b. XXXXX XX, XXXX), legally an adult, and attends school in the District.  The Student meets the eligibility criteria for cognitive disability (CD) and receives special education services from the District.  (Ex. 22)

2. For [the Student’s] first three years of high school, the Student attended [School A].  As a freshman, during the 2009-2010 school year, the District placed the Student in a multi-categorical program for students with mild disabilities, although the IEP team discussed and considered that a self-contained program for students with moderate CD might best meet the Student’s needs.  (Tr. pp. 29-32)  During that school year, the Student earned the following grades:  one C, eight D’s, and three F’s.  (Ex. 11)  A “U” on the Student’s transcript/grade report is the equivalent of a failing grade/F.  (Tr. 64)  At the end of the 2009-2010 school year, the District held an IEP meeting, and the IEP team recommended that, to provide the Student with a FAPE, the Student’s placement be changed to a self-contained classroom with students with moderate CD.  Because [School A] did not have that type of program, the Student was offered placement at [School B].  (Tr. pp. 33-35) 

2. On May 11, 2010, the Student’s parents filed a due process hearing request challenging the District’s placement of the Student.  During the pendency of the due process proceedings, the Student continued to attend [School A], pursuant to the “stay put” provision of the IDEA.  On November 12, 2010, the administrative law judge, William Coleman, determined that the District’s placement of the Student in a self-contained CD classroom with an extended grade band standards (EGBS) curriculum was the least restrictive environment in which the Student would likely receive a FAPE during the 2010-2011 school year.  (Ex. 7)

3. An EGBS curriculum is utilized by the District in self-contained CD programs for students who are not successfully educated using a core academic standards curriculum, even with modifications.  An EGBS curriculum is related to the core academic standards curriculum but is scaled down with a focus on the development of functional/everyday life skills.  (Ex. 7, p. 4)

4. The Student’s parents appealed the November 12, 2010 administrative due process decision to federal district court.  Pursuant to stay put, the Student remained at [School A] during the appeal process.  On April 11, 2012, the U.S. District Court for the Eastern District of Wisconsin ordered summary judgment in favor of the District and dismissed the parents’ claims.  (Ex. 8)  The parents then filed a motion to set aside the summary judgment order, and the Student continued to attend [School A] while the motion was pending.  (Ex. 5, p. 4)

5. The Student earned the following grades during [the Student’s] second and third years of high school while attending [School A] pursuant to stay put:  during the 2010-2011 school year, the Student earned six D’s and four F’s; and during the 2011-2012 school year, the Student earned two B’s, three C’s, four D’s and one F.  (Ex. 11)  In an attempt to meet the Student’s academic needs at [School A] during the lengthy stay put placement, the District eventually provided a one-on-one aide to the Student, but the Student avoided accepting assistance from the one-on-one aide.  (Tr. pp. 37-39, Ex. 9) 

6. On June 18, 2012, the District convened an IEP meeting for the purposes of reviewing and revising the IEP, offering placement, developing transition goals and services and considering extended school year services for the Student.  The Student’s mother participated in the IEP meeting, but the Student did not.  The “Present Level of Academic Achievement and Functional Performance” section of the IEP stated that the Student was functioning at the 
2nd grade level in math, at the 3rd grade level in reading and writing, was demonstrating inappropriate behavioral skills in certain classrooms, depending on the size, and was exhibiting negative attitudes such as refusing assistance from teachers and [the Student’s] one-on-one aide and refusing to complete work or follow classroom expectations.  (Ex. 9, p. 37 – page number hand-written on bottom right of page.)
7. With regard to the Student’s involvement and progress in the general education curriculum, the June 18, 2012 IEP states that the Student’s “significant cognitive delays in the area (sic) of reading, writing, and mathematics, require specialized instruction [and the Student’s] needs are best me in a special education setting where the pace of the curriculum is more suited to her individual learning needs.”  (Ex. 9, p. 36)  In addition, it was noted in the IEP that the Student’s CD caused delays and affected [the Student’s] ability to process, recall, and retrieve information and that [the Student] had “significant difficulty comprehending, problem-solving, and self-advocating, therefore, the slower pace and modified content of comprehensive academic setting have proven most beneficial to [the Student’s] success in the classroom.  Even with accommodations and modifications, [the Student] is unable to grasp the concepts aligned to Model Academic Standards, therefore [the Student] needs a curriculum that is aligned to Extended Grade Band Standards.”  (Ex. 9, p. 37) 
8. The Transition Services section of the June 18, 2012 IEP was three pages in length and included prior input from the Student regarding [the Student’s] postsecondary goals; coordinated activities related to daily living skills, community experience, employment and functional vocational skills; and the courses of study focused on academic and functional achievement to assist the Student in reaching her postsecondary goals.  The Student had indicated [the Student’s] post-secondary goals were to enroll in the military and to work as a dental assistant.  The courses of study listed for grades 11 and 12 were:  functional math, comprehensive literacy, functional science, physical education, acting, parents and family, finding employment, English and CATP.  (Ex. 9, pp. 45-47)

9. The Notice of Placement in the June 18, 2012 IEP stated that the Student’s IEP would be implemented at [School B] in the fall of 2012.  (Ex. 9, p. 54)

10. On August 8, 2012, the federal district court denied the parents’ motion to set aside its summary judgment order.  The parents then appealed the decision to the U.S. Court of Appeals for the Seventh Circuit.  (Ex. 5, p. 4; Ex. 8)

11. On August 13, 2012, the parents sent the Student to [School A] on the first day of classes for the 2012-2013 school year, but the District did not allow the Student to attend class there because the federal district’s court decision on August 8, 2012 ended the stay put placement.  The Student began attending school at [School B] on September 25, 2012, although the first day of classes at [School B] was September 4, 2012.  (Ex. 5, p. 4)

12. On September 14, 2012, September 19, 2012, and October 1, 2012, the Student’s parents filed due process hearing requests against the District, and the hearing requests were consolidated into one matter.  There were four hearing issues.  Two of those issues (one of which was sub-divided) were as follows: 1) “During the 2012-2013 school year, did the District deprive the student of a FAPE by virtue of [the Student’s] placement in self-contained classes at [School B] where [the Student] would not be working toward a high school diploma but rather a certificate of completion? Relatedly, did the District deprive the student of a FAPE by failing to properly address the student’s postsecondary goal of entering the Armed Forces, which requires a high school diploma?” and 2) “During the 2012-2013 school year, did the District deprive the Student of a FAPE by failing to properly implement the educational aide required in the June 18, 2012 individualized education program (IEP)?”  (Ex. 5)
13. On October 15 and 30, 2012, the District held IEP meetings to review and revise the Student’s IEP.  The Student did not attend the IEP meetings, but the Student’s mother did participate in the meetings.  The courses of study in the Transition Services section of the IEP were revised from the June 18, 2012 IEP.  The courses of study listed for grades 11 and 12 were:  functional math, functional reading, functional science, physical education, family living, finding employment/community-based vocational class, computer applications, functional social studies, food and family and CATP. The Student’s post-secondary goals were not revised.  (Ex. 12 and 20, pp. 91-93)

14. On December 14, 2012, administrative law judge Rachel Pings issued an administrative due process decision in which she denied the parents’ claim for relief and dismissed the due process complaint.  Among other things, the ALJ concluded that, during the 2012-2013 school year, the District did not deprive the Student of a FAPE by placing [the Student] in self-contained classes at [School B] where [the Student] would be working toward a certificate of completion rather than a diploma, did not fail to properly address the student’s postsecondary goal of entering the Armed Forces, and did not deprive the Student of a FAPE by failing to provide the Student with an educational aide for three hours per day as required by the June 18, 2012 IEP.  (Ex. 5)
15. On February 20, 2013, the District held an IEP meeting for the annual review and development of the Student’s IEP.  The District invited the Student to the IEP meeting, but the Student did not attend the meeting.  The IEP noted that the Student chose not to attend the meeting because [the Student] was uncomfortable, and the Student asked [the Student’s] mother to attend on [the Student’s] behalf.  The Student’s mother did attend the IEP meeting.  The IEP also noted that the Student provided written comments regarding [the Student’s] concerns, including:  [the Student] wanted to graduate with a diploma at the end of the school year; [the Student] listed classes [the Student] wanted or did not want; [the Student] wanted a one-on-one aide in some classes; and [the Student] would not attend school after the 2013-2014 school year.  (Ex. 19 and Ex. 21, pp. 105-106)

16. The “Present Level of Academic Achievement and Functional Performance” section of the February 20, 2013 IEP states that the Student scores on the WKCE standardized state testing from the 2011-2012 school year placed [the Student] in the 1st percentile of all students in math, reading and writing, and the Student’s difficulties in math and reading and relative strength in writing were detailed.  This section of the IEP further stated that the Student refused assistance from teachers and one-on-one educational assistants on a daily basis, put [the Student’s] head down and refused to complete work two to three times per week, but has improved in completing assigned tasks and school work.  In addition, it was noted that the Student missed 30+ days of school at [School B] during the first semester of the 2012-2013 school year and, as of February 20, 2013, had missed most days of class during the second semester, with the absences being for a variety of reasons and mostly excused.  Finally, this section stated that the Student continued to express an interest in the military, particularly physical training and combat, and had also expressed interest in working with automobiles or in construction or in a music career, such as working as a deejay.  (Ex. 21, p. 107)
17. The Transition Services section of the February 20, 2013 IEP stated that, although the Student did not attend the IEP meeting, the Student and [the Student’s] IEP teacher had multiple discussions regarding the Student’s preferences and interests to ensure [the Student’s] needs, preferences, and interests were considered at the IEP meeting. Post-secondary goals listed for the Student were receiving on-the-job training after high school (including apprenticeship) and being employed in the field of automotive maintenance/repair-automotive mechanics after completing post-secondary education or training.  The courses of study listed in the Transition Services plan for the 2012-2013, 2013-2014, and 2014-2015 school years were:  Family Living, Transition Skills, Functional Math, Lifetime Sports, Introduction to Child Services, Community-Based Recreation/Leisure, Citizenship, Mathematical Investigations, Comprehensive Physical Education, CATP Programming (Vocational Adjustment), Vocational Reading and Community-Based Vocational.  (Ex. 21, pp. 115-116)

18. On April 26, 2013, the U.S. Court of Appeals for the Seventh Circuit issued a decision and order affirming the federal district court’s summary judgment order in favor of the District.  (Ex. 8)

19. Between February 11, 2013 and April 26, 2013, the Student was absent from school on 30 days, and all of those absences were unexcused.  From the time the Student began attending [School B] during the 2012-2013 school year until the end of the school year, between September 21, 2012 and June 7, 2013, the Student was absent a total of 108 days, with some of the absences excuses and some unexcused.  (Ex. 25)

20. In the spring of 2013, the District began the statutorily-required three-year special education reevaluation of the Student.  The Student agreed in writing to participate in additional testing, which initiated the statutory timeline requiring the reevaluation to be completed by May 4, 2013.  (Tr. pp. 70-71, 87, 141)  However, the Student did not make [the Student] available for the testing to be conducted.  (Tr. pp. 70; Ex. 22, p. 133)  The District scheduled an IEP meeting to complete reevaluation on April 29, 2013 and invited the Student to the meeting by letter and phone message and during face-to-face conversations.  (Tr. pp. 88-90, 136-138, 140-141; Ex. 22, pp. 126-128, 136-137)  On Saturday, April 27, 2013, the Student sent the District an email in which [the Student] stated that [the Student] was ill and asked to have the April 29, 2013 IEP meeting rescheduled to sometime in mid to late May 2013.  (Ex. 18, p. 4; Tr. pp. 137-139)  
21. However, on April 29, 2013, the Student attended school.  The Student’s special education/IEP teacher [Spec Ed Teacher] and [School B]’s special education supervisor [Sped Ed Supervisor] discussed the IEP meeting with the Student several times during the school day and asked [the Student] whether [the Student] wished to have the meeting rescheduled or not.  The Student told them that [the Student] did not want to attend the meeting and did not want the meeting rescheduled.  (Ex. 16, Tr. pp. 136-138, 141-142)  The Student called [the Student’s] mother and asked [Spec Ed Teacher] to speak to [the Student’s] mother on the phone, which he did.  (Ex. 17, Tr. pp. 108-109)  The Student and parent dispute what was said during the conversations with [Spec Ed Teacher] on April 29, 2013, and sent [Spec Ed Teacher] emails on May 6 and 13, 2013 stating that the Student had specifically asked [Spec Ed Teacher] to reschedule the IEP meeting on April 29, 2013, and that he denied the Student’s request and then lied about it on the IEP.  (Ex. 18)  
22. On April 29, 2013, the District held the IEP meeting.  The IEP team completed the reevaluation and determined that the Student continued to meet the eligibility criteria for CD, and the IEP team documented in the IEP the 14 credits that the Student had previously earned at [School A] and in summer school that would count towards a high school diploma.  The Student and the Student’s parent(s) did not attend the IEP meeting.  (Tr. pp. 69-70, Ex. 22 and Ex. 23, p. 147)  
DISCUSSION

Burden of Proof

The U.S. Supreme Court has ruled that the burden of proof in an administrative hearing challenging an IEP is on the party seeking relief. Schaffer v. Weast, 546 U.S. 49, 62 (2005).   As the complainant in this matter, the burden of proof is on the Parents.  The Parents must “cite credible evidence that the choice[s] the school district made cannot be justified.” Sch. Dist. v. Z.S., 184 F.Supp.2d 860, 884 (W.D. Wis. 2001), aff’d 295 F.3d 671 (7th Cir. 2002).
Reschedule IEP Meeting
The Student alleged that [the Student] was denied a FAPE because the District refused to reschedule the IEP meeting that was held on April 29, 2013.  The U.S. Supreme Court has offered a two-prong test to determine if a child has received FAPE:  (1) whether there has been compliance with the IDEA’s procedural requirements; and (2) whether the IEP is reasonably calculated to provide educational benefits.  Hendrick Hudson Dist. Bd. of Educ. v. Rowley, 458 U.S. 178, 206-207 (1982).   A procedural violation must be found to have resulted in substantive harm to the child and parents for relief to be granted on that basis.  See Knable ex re. Knable v. Bexley City School District (citing Metropolitan Bd. of Public Educ. v. Guest), 193 F.3d 457, 464-65 (6th Cir. 1999). 

Parents of special education students have the right to participate in meetings about the identification, evaluation, placement, and provision of a FAPE to the child. § 115.792(1)(a)1., Wis. Stats.   In this case, the Student is 19 years of age.  Consequently, pursuant to § 115.807(2), Wis. Stats., the rights accorded to the parents under Wisconsin special education laws had transferred to the Student when the Student reached the age of 18, including the right to participate in IEP meetings. 
Here, the District had provided the Student and the parent with notice on more than one occasion of the IEP meeting scheduled for April 29, 2013.  (Ex. 22)  On Saturday, April 27, 2013, the Student sent an email to the District in which [the Student] stated that [the Student] was ill and asked to have the IEP meeting on April 29, 2013 rescheduled.  (Ex. 18)  However, the Student attended school on April 29, 2013 and did not indicate that [the Student] was ill and did not appear to be ill.  (Ex. 16)
It is undisputed that [Spec Ed Teacher], the Student’s special education teacher, had multiple conversations with the Student at school on April 29, 2013 about the IEP meeting and that [School B]’s special education supervisor [Sped Ed Supervisor] also discussed the IEP meeting with the Student.  The parties do dispute the substance of the conversations.  [Spec Ed Teacher] and [Sped Ed Supervisor] credibly testified that they asked the Student if [the Student] wanted to reschedule the meeting and that the Student stated that [the Student] did not want to attend the IEP meeting and did not want it rescheduled.  (Tr. pp. 136-138, 141-142) In addition, [Spec Ed Teacher] prepared notes on April 29, 2013 documenting his conversations with the Student about [the Student] not wanting to attend the IEP meeting that day and that [the Student] did not want any more IEP meetings “at all” and did not think [the Student] would be attending school at [School B] any more. (Ex. 16)  

The Student testified that [the Student] asked to have the IEP meeting rescheduled and that [the Student] called [the Student’s] mother three times on April 29, 2013 to tell [the Student] that the District would not reschedule the IEP meeting.  (Tr. pp. 171-172)  The Student’s mother testified that the Student called her on April 29, 2013 and told her that the District would not reschedule the meeting.  (Tr. p. 194)  [Spec Ed Teacher] testified that he did speak to the Student’s mother by telephone on April 29, 2013, and that he documented his conversation with her.  (Tr. p. 109)  According to [Spec Ed Teacher]’s notes about the phone call, the Student’s mother told him that the Student did not want the IEP meeting to go forward and that the Student did not want to attend the IEP meeting and [Spec Ed Teacher] agreed that the Student had stated that [the Student] did not want the IEP meeting to proceed and did not want to attend.  (Ex. 17) [Spec Ed Teacher]’s notes do not indicate that the Student asked to have the IEP meeting rescheduled to a future date so [the Student] could or would attend the meeting.  
The federal regulations implementing the IDEA specifically state that a school district can conduct an IEP team meeting without a parent in attendance when the district is unable to convince the parents that they should attend.  If a school district conducts an IEP team meeting without the parents (or adult student) in attendance, the district must keep a record of its attempts to arrange a mutually agreed upon time and place for the IEP meeting.  34 CFR 300.322(d.)  See also Board of Educ. of the Toledo City Sch. Dist. v. Horen, 55 IDELR 102 (N.D. Ohio 2010).  In this case, or course, the right to attend the IEP meeting applied to the adult Student.  A review of the April 29, 2013 reevaluation and IEP, as well as [Spec Ed Teacher]’s notes, show that the District did document its attempts to notify the Student of the IEP meeting date and location, as well as its attempts to discern if the Student actually wanted the IEP meeting rescheduled, as had been stated in the email dated April 27, 2013, and whether the Student would attend the IEP meeting on April 29, 2013 or on any date in the future if rescheduled.  (Ex. 16, 17, 22, 23)
The District held the IEP meeting on April 29, 2013.  Because the Student had not completed additional testing, there were no new test results to consider.  Not surprisingly, the IEP team in attendance at the IEP meeting determined that the Student continued to meet the eligibility criteria for CD.  (Ex. 22)  The Student did not dispute the IEP team’s eligibility determination or the reevaluation report at the hearing and did not offer any evidence, credible or otherwise, showing that the IEP team’s eligibility determination or reevaluation were substantively improper or denied [the Student] a FAPE.  
At the IEP meeting on April 29, 2013, the District also revised the Student’s IEP to specifically state that the Student earned 14 credits while at [School A] and in summer school that would count toward a high school diploma.  (Ex. 23, p. 147)  All of the credible evidence on the record indicates that the Student and parent very much wanted those credits to be specifically reflected in the Student’s IEP, with it made clear in the IEP that the credits count toward a high school diploma.  (Tr. pp. 61, 69, 75-78)  Therefore, even though the April 29, 2013 IEP meeting was not rescheduled and the Student did not attend the IEP meeting, the IEP team’s revision of the IEP to reflect the 14 credits [the Student] earned toward a high school diploma cannot reasonably be characterized as constituting a denial of FAPE to the Student since the Student and [the Student’s] parents wanted the revision to occur.

The bulk of the credible evidence on the record indicates that the District did not refuse to reschedule the IEP meeting but, rather, that the District went ahead with the IEP meeting on April 29, 2013 because the Student attended school on April 29 and told [the Student’s] special education teacher and the special education supervisor that [the Student] did not want to have the IEP meeting at all and did not want to attend any IEP meetings and because the Student’s reevaluation was due by May 4, 2013.  [Spec Ed Teacher]’s and [Sped Ed Supervisor]’s testimony, along with [Spec Ed Teacher]’s notes, were more credible than the Student’s testimony that [the Student] did ask to have the meeting rescheduled on April 29, 2013 but the District refused to reschedule and the mother’s hearsay testimony regarding what the Student told her.  However, even if the Student’s testimony that [the Student] asked to have the IEP meeting rescheduled and the District refused is true and accurate, the Student failed to show that the District’s procedural violation resulted in substantive harm.  There is no credible evidence on the record showing that, even if the District did commit a procedural violation by denying a request by the Student to reschedule the IEP meeting, the violation resulted in substantive harm and a denial of FAPE to the Student.  Therefore, I find that the Student was not denied a FAPE by the District refusing to reschedule the April 29, 2103 IEP meeting.
Transition Services Plan
The second hearing issue originally was stated as:  “Did the School District violate the Student’s right to a FAPE by changing the transition plan in [the Student’s] IEP to include pass/fail vocational courses rather than credit-earning courses?”  It was not until the hearing had started that the issue was clarified and expanded upon to include a reference to the courses in the transition plan giving credit toward a certificate of completion rather than toward a high school diploma.  (Tr. pp. 11-14)
At the hearing and in post-hearing briefs, the District argued that issue 2 is barred and should be dismissed based upon the principles of res judicata and collateral estoppel.  The District argued that issue 2 is, in reality, a restatement of an issue that has already been litigated by the parents on behalf of the Student – namely, the challenge to the District’s placement of the Student in a self-contained CD program at [School B] where [the Student] can earn a certificate of completion, rather than continuing placement at [School A] where [the Student] can earn a high school diploma.  The District pointed out that the parents’ challenge to the [School B] placement was dismissed in ALJ Coleman’s November 12, 2010 due process decision, which was affirmed by both the federal district court and the 7th Circuit Court of Appeals. (Ex. 7, 8)  In addition, the District pointed out that ALJ Pings ruled in the District’s favor on a nearly identical issue to issue 2 in the December 14, 2012 due process decision.  (Ex. 5)  In turn, the Student argued that those principles do not apply to this case, for various reasons, all of which do not need to be detailed here.  

In light of the expansion and clarification of issue 2 that was actually initiated by the District, and agreed upon by the Student and [the Student’s] special education advocate (her mother), at the hearing, it is true that issue 2 is substantially similar an issue previously litigated and decided by ALJ Pings.  The issue in that 2012 case being:  “During the 2012-2013 school year, did the District deprive the student of a FAPE by virtue of her placement in self-contained classes at [School B] where [the Student] would not be working toward a high school diploma but rather a certificate of completion? Relatedly, did the District deprive the student of a FAPE by failing to properly address the student’s postsecondary goal of entering the Armed Forces, which requires a high school diploma?”  (Ex. 5)  ALJ Pings stated in her decision that the issue was barred by Wisconsin’s one-year statute of limitations, in that the parents had known about the Student not working toward a high school diploma in the self-contained classroom for more than a year before filing the due process request, but she decided the issue on the merits as a matter of fairness.  (Ex. 5, p. 12)
In this case, the issue specifically relates to revisions made to the Student’s transition services plan in the February 20, 2013 IEP.  While the Student’s concern about the revisions to the courses of study clearly relate back to [the Student’s] concern about earning a certificate of completion rather than a diploma, the contested revisions to the transition plan are a change to the Student’s IEP that occurred after the prior due process and federal court decisions and within one year of the Student filing this due process request.  Moreover, while the District argued that this issue should be dismissed to avoid repetitious litigation and in the interests of judicial economy, the District did not raise this defense in a summary judgment motion prior to the hearing in this matter.  The hearing has been held; the litigation has already occurred.  The interests of judicial economy are not controlling here, and because the revision of the transition plan in February 2013 may present new facts differentiating the issue, and in the interest of fairness, I will decide issue 2 on the merits.
The IDEA requires that all children with disabilities are offered a FAPE that meets their individual needs.  20 USC § 1400 (d); 34 CFR § 300.1.  The requirement of FAPE means that a child receives personalized instruction to meet the unique needs of the child, with sufficient support services to enable the child to receive educational benefits.  Rowley, 458 U.S. at 188-89, 207 (1982).  According to the Seventh Circuit, “[t]he purpose of the IDEA is to open the door of public education to handicapped children, not to educate a handicapped child to [the Student’s] highest potential.”  Board of Educ. of Murphysboro Comm. Unit Sch. Dist. No 186 v. Ill. State Board of Educ., 41 F.3d 1162, 1166 (7th Cir. 1994).  

With regard to transition services, the IDEA requires that:

Beginning not later than the first IEP to be in effect when the child turns 16 . . . and updated annually, thereafter, the IEP must include appropriate measurable postsecondary goals based upon age appropriate transition assessments related to training, education, employment, and, where appropriate, independent living skills; and the transition services (including courses of study) needed to assist the child in reaching those goals.  34 CFR § 300.320 (b)(1) and (2).

Wisconsin special education law is consistent with this provision, except the transition requirements apply to children at age 14.  See Wis. Stat. § 115.787 (2)(g)1 and 2.  

Transition services are defined as a coordinated set of activities for a child with a disability that (1) is designed to be within a results-oriented process, that is focused on improving the academic and functional achievement of the child with a disability to facilitate the child’s movement from school to post-school activities, including post-secondary education, vocational education, integrated employment (including supported employment), continuing and adult education, adult services, independent living, or community participation; (2) is based upon the individual child’s needs, taking into account the child’s strengths, preferences, and interests; and includes (3) instruction, related services, community experiences, the development of employment and other post-school adult living objectives, and, if appropriate, acquisition of daily living skills and functional vocational evaluation.  See 34 CFR § 300.43 (a). 

Here, the Student objects to revisions that were made to the transition services plan in [the Student’s] IEP at an IEP meeting on February 20, 2013.  A review of the transition services plan in that IEP shows that it includes instruction, community experiences, the development of employment and other required components.  (Ex. 21, p. 116)  The transition plan in the Student’s IEP focuses on facilitating the Student’s movement from school to post-school activities and was revised to include on-the-job training and apprenticeship.  In addition, the transition services plan discussed the steps that were taken to ensure that the Student’s needs, preferences and interests were taken into consideration by the IEP team.  The post-secondary goals were revised to include the Student’s interest in working on automobiles, rather than focusing on the military, which likely represents the IEP team’s attention to [the Student’s] needs, as the District had concerns about whether or not the Student would be able to pass the military entrance exam.  (Tr. pp. 57-58)  In addition, the courses of study in the plan were revised to reflect the courses that the IEP team felt met her academic and functional vocational strengths and needs at [School B].  (Ex. 21, pp. 116)

Based on the record as a whole, I find that the transition services plan in the Student’s IEP, as revised on February 20, 2013, and including the courses of study, was appropriate to meet the Student’s individual needs and was reasonably calculated to provide educational benefits.  The fact that the Student would prefer to receive a high school diploma rather than a certificate of completion cannot reasonably, under the law, be the deciding or prevailing consideration for an IEP team in determining what are the appropriate transition services (including courses of study) to include in the Student’s transition plan.  
In [the Student’s] post-hearing briefs, the Student argued that if the transition plan in [the Student’s] IEP does not include credit-earning courses toward receiving a high school diploma, then [the Student] wants it removed from the IEP.  Moreover, the Student argued that the passing grades that [the Student] received during [the Student’s] third year at [School A] have never been considered by the courts and that those grades show that [the Student] is capable of completing credit-earning courses toward a diploma.  The Student’s arguments are not persuasive.  First of all, the Student’s placement at [School B] in a self-contained CD program where [the Student] takes pass/fail vocational courses, rather than credit-earning courses that go towards a high school diploma, is not an issue in this case.  The courses of study that are in [the Student’s] transition services plan are a much narrower issue than [the Student’s] placement, which [the Student] clearly still disputes.  
Secondly, the fact that the Student receiving mostly passing grades [the Student’s] third year at [School A] is not by itself sufficiently compelling evidence to show that her transition services plan should include credit-earning courses in order to meet her individual needs, strengths and preferences or to show that she should be removed from pass/fail vocational courses in the self-contained CD program.  District staff members and teachers who know the Student and have served on [the Student’s] IEP team(s) credibly testified that they believe a less restrictive education environment in which the Student would take credit-earning courses, rather than a pass/fail vocational curriculum, would be inappropriate for the Student and would have been too difficult for the Student.  (Tr. pp. 51-52, 72-73, 91-92, 143) 
Third, the fact that the Student wants the transition plan removed from [the Student’s] IEP if it does not include credit-earning courses towards a high school diploma shows that the Student is not truly concerned about whether the District complied with statutory requirements related to providing appropriate transition services or a FAPE.  
I find that the District did not violate the Student’s right to a FAPE by changing the transition plan in her IEP to include pass/fail vocational courses that give credit toward a certificate of completion, rather than credit-earning courses toward a diploma.
One-on-One Aide 

Here, the Student has alleged that the District failed to provide [the Student] with a FAPE by not providing a one-on-one aide for [the Student] in math class.  Again, in its post-hearing briefs, the District argued that this issue is barred by res judicata and collateral estoppel because ALJ Pings determined in the December 14, 2012 due process decision that the District had not deprived the Student of a FAPE by failing to provide a one-on-one aide to the Student for three hours per day as required by the June 18, 2012 IEP.  
The issue in the instant case relates to whether the Student required a one-on-one aide specifically in math class at [School B] during the 2012-2013 school year in order to receive FAPE, not whether the District failed to implement a provision of the June 18, 2012 IEP that required a one-on-one for three hours per day.  Moreover, in reaching [the Student’s] determination that the District’s failure to provide the aide required by the IEP did not deprive the Student of educational benefit, ALJ Pings specifically noted that this was especially true because the failure to provide the aide had only occurred for a short time, less than two weeks.  (Ex. 5, p. 14)  As with the prior issue, evidence on this issue was fully presented at the hearing, and I will decide this issue on the merits as a matter of fairness and because the issue is not entirely the same as the issue decided in the December 14, 2012 due process decision.
It is undisputed that the Student struggles with math school work.  However, the District argued that a one-on-one aide assigned specifically to the Student in math class was unnecessary for the Student to receive a FAPE.  A self-contained CD classroom has a low teacher to student ratio and the curriculum is significantly scaled down in terms of rigor, so one-on-one aides are generally unnecessary for moderate CD students in those classrooms.  (Tr. p. 43)  Moreover, students in [Spec Ed Teacher]’s self-contained CD classroom can work one-on-one with [Spec Ed Teacher] or other special education teachers or educational assistants throughout the day.  (Tr. p. 84)  [Spec Ed Teacher] credibly testified that he knows that the Student’s two math teachers at [School B] during the 2012-2013 school year offered and provided one-on-one assistance to the Student in math and that the Student he and the educational assistant were available to provide one-on-one assistance to the Student with [the Student’s] math work.  (Tr. p. 85, 99-102)
[Math Teacher A], one of the Student’s math teachers during the 2012-2013 school year at [School B], credibly testified that he provided one-on-one help to the Student, adapted the math curriculum in his class for [the Student], and consulted with the educational assistance so he could provide one-on-one help to the Student with [the Student’s] math work. (Tr. pp. 153-155) [Math Teacher A]’s math class had eight students in it.  (Tr. p. 153) [Math Teacher A] testified that providing one-on-one help to the Student went well for approximately the first three weeks but after that [the Student] generally refused help, although he tried to give [the Student] one-on-one assistance for the remainder of the semester when [the Student] was in his class.  (Tr. p. 155, 161-162)

[Math Teacher B] also was one of the Student’s special education math teachers during the 2012-2013 school year, and there were 15 students in the class.  (Tr. pp. 165)  The Student’s mother, frankly overstepping her role as special education advocate at the hearing, objected to [Math Teacher B]’s testimony on the grounds that the Student was not in his class.  (Tr. pp. 164-165)   [Math Teacher B] agreed that, although the Student was assigned to [Math Teacher B]’s math class, [the Student] did not attend his class much.  (Tr. p. 164)  [Math Teacher B] credibly testified that he saw the Student approximately 10 to 12 times in his class, and the Student stayed for a full class only three to five times.  (Tr. p. 165-166)  He further testified that he did provide one-on-one assistance to [the Student] during the classes which [the Student] fully attended and that he could not tell if [the Student] was lower functioning or just did not want to do the work because [the Student] would not work much if he was not sitting next to [the Student].  (Tr. pp. 166-167)

[Spec Ed Teacher] also testified that the Student often would not accept help from him or his educational assistant with [the Student’s] school work and would simply “shut down.”  (Tr. p. 86)  Moreover, [Spec Ed Teacher] pointed out that the Student’s poor attendance during the school year had a negative effect on [the Student’s] school work.  (Tr. p. 92)  Finally, the IEP team(s) and the District noted that the Student often refused to accept help from the one-on-one aide that was assigned to [the Student] at [School A] and that the Student seemed to feel embarrassed about having an aide with [the Student].  (Ex. 9, p. 37, Tr. pp. 38-39)
The Student argued that [the Student] struggled with math and needed a one-on-one aide in order to be successful and progress in math.  However, the Student did not present credible evidence that a one-on-one aide was necessary for [the Student] to receive a FAPE or that [the Student] would have cooperated with a one-on-one aide if the IEP team had required that [the Student] have one in math class.  Indeed, the abundance of credible evidence on the record showed that the Student was offered considerable opportunities for one-on-one assistance from math teachers and the educational assistant on [the Student’s] math work and that [the Student] more often than not rejected the assistance.  The Student did not meet [the Student’s] burden of showing that the District’s failure to provide [the Student] with a one-on-one aide in math class deprived [the Student] of educational benefit or a FAPE.

Finally, all arguments presented by the parties were carefully considered by the undersigned administrative law judge.  Any arguments or evidence on the record that were not specifically mentioned were determined to not merit comment in the decision.

CONCLUSIONS OF LAW

1. The District did not violate the Student’s right to a free, appropriate public education (FAPE) by refusing to reschedule an individualized education program (IEP) meeting held on April 29, 2013.
2. The District did not violate the Student’s right to a FAPE by changing the transition plan in her February 20, 2013 IEP to include pass/fail vocational courses that would give credit toward a certificate of completion rather than credit-earning courses toward a diploma
3. The District did not violate the Student’s right to a FAPE by not providing a one-on-one aide for [the Student] in math class.
ORDER


For the reasons stated above, IT IS HEREBY ORDERED that the Student’s request for relief is denied, and the due process request is dismissed.

Dated at Madison, Wisconsin on February 3, 2014.
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