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	Before The

State Of Wisconsin

DIVISION OF HEARINGS AND APPEALS


	In the Matter of [Student]
v.

[District]
	Case No.:  LEA-09-016



DECISION

The PARTIES to this proceeding are:

[Parents], the parents of [Student], by 
Attorney Monica Murphy

Disability Rights Wisconsin

6737 W. Washington Street, Suite 3230

Milwaukee, Wisconsin 53214


[District] 
Procedural History
On June 10, 2009, the Department of Public Instruction (DPI) received a request for a due process hearing under Wis. Stats. Chapter 115 and the federal Individuals with Disabilities Education Improvement Act (IDEA) that was filed by Disability Rights Wisconsin on behalf of [Parents] (the “Parents”) and their daughter [Student] (the “Student”) against the [District] (the “District”).  The DPI referred the matter to the Division of Hearings and Appeals, where it was assigned to the undersigned to conduct the due process hearing.

The due process hearing was held on September 30 and October 1, 2009.  Post-hearing briefing was completed on October 30, 2009, and the record was closed at that time.  
The issues for hearing, as specified by the due process hearing request and as refined by the final arguments set forth in the post-hearing briefs, are reframed as follows:
1. Whether the IEP developed on September 10, 2008 was substantively appropriate. 

2. Whether the District failed to provide any educational services from September 30, 2008 to May 13, 2009, resulting in the denial of a free appropriate public education (FAPE).
3. Whether the District’s four-month extension of time to complete a reevaluation was a procedural violation that resulted in the denial of a FAPE.  
4. Whether the manner in which the District developed a functional behavioral assessment (FBA) and behavior intervention plan (BIP) in May 2009 constituted a procedural violation that resulted in a denial of a FAPE.

5. Whether the Student should receive compensatory education for the deprivation of a FAPE.  

The Parents have proven that the Student was deprived of a FAPE during the 2008-2009 school year and that the District should provide compensatory services to remedy the loss of educational benefits. 

Findings of Fact
Events Prior to District’s First IEP Meeting on September 10, 2008

1. The Student was born on [birthdate].  She has resided with her Parents in the District since July 31, 2008.  From June 2006 until July 30, 2008, the Student had resided in a residential treatment facility in Alabama without the consent of the Parents pursuant to an Alabama court order.

2. The Student was a normally developing child educationally and socially until about the middle of the second grade (school year 2004-2005), when her mother first noticed the Student engaging in certain odd behaviors and beginning to withdraw from others.  

3. The Student commenced the third grade (school year 2005-2006) in public school in Alabama.  By that time she had become increasingly withdrawn and had started to become disruptive in the classroom.  She was experiencing visual and auditory hallucinations that affected her ability to learn.  On or around September 2005, she was medically diagnosed with childhood schizophrenia and for the first time she was determined to be eligible for special education.  
4. The Student was admitted to a children’s hospital in Alabama in January 2006, where a variety of potential medical diagnoses were posited, including schizophrenia and Psychotic Disorder NOS.  
5. Upon her discharge from the hospital in January 2006 after a stay of about one month, the Parents caused her to be admitted to a residential treatment facility in [City], Alabama, [Facility], where she was treated with several psychotropic medications without any improvement.  The Student became progressively more disorganized and exhibited progressively more bizarre behavior while at [Facility A]. 
6. After about five months at [Facility A], the Alabama child welfare agency became involved as a result of utterances made by the Student that caused authorities to have concern that the Student may have been sexually assaulted.  (A subsequent investigation did not substantiate this concern.)  In June 2006, the state agency caused the Student to be placed at a private residential treatment center for children in [City], Alabama called [Center A].  This placement was pursuant to state court order and was without the consent of the Parents.
7. A psychiatric assessment conducted at [Center A] on June 28, 2006 resulted in medical diagnoses that included Psychotic Disorder NOS and Communication Disorder NOS.  

8. The Student remained at [Center A] for over two years, until her Parents obtained a court order directing her discharge from [Center A] and her return to their custody.  The Student was discharged to her Parents’ custody on July 30, 2008. 
9. While the Student resided at [Center A], she was enrolled in the private residential school on the grounds known as [School A].  [School A] developed IEP’s for the Student for school years 2006-2007 and 2007-2008.  The Parents were not invited to any IEP meetings at [School A] and were not involved in the development or implementation of any IEP’s there.  
10. During the 2007-2008 school year, the Student had little if any involvement in class work in any traditional academic areas at [School A], but rather she was kept in the housing unit at [Center A] on most if not all school days for safety purposes, where she received no academic services.  (Ex. 101, p. 120).  
11. In July 2008, the [School A] created an IEP for the school year 2008-2009.  (This IEP was not implemented because the Student was discharged from [Center A] before the start of the 2008-2009 school year.)  This IEP noted that the “treatment plan goals are for her to verbalize thoughts and feelings and be able to communicate her needs,” and that “[s]he needs to focus on not exhibiting aggressive behavior and attend activities and school as expected.”  This IEP included five annual goals in five areas: behavior, math, science, speech therapy, and reading.  The present levels of performance (PLP) for the three academic goals (math, science and reading) indicated that the Student did not participate in class or had not participated consistently in class.  The PLP for the “behavior goal” stated that the Student “demonstrates very dysfunctional behavior” and that she “can be harmful and dangerous with staff and peers.”  The IEP elsewhere had described the Student as being “very impulsive and attacks staff and peers without provocation,” and having “severe mood swings and acts very bizarre at times.”  The PLP for the speech therapy goal stated that the Student “functions below level for expressive/receptive language skills.”  The educational services that were to be provided in furtherance of each of the five goals were 50 minutes of instruction per day, except for speech therapy, which was to involve related services of 30 minutes per week.  (Ex. 101, pp. 95-99).  The IEP included a Behavior Management Plan that addressed the following “target behaviors” -- visual/auditory hallucinations, assaultive/biting behavior, and low frustration tolerance.  (Ex. 101, p. 103).
12. After the Student was discharged from [Center A] on July 30, 2008, her mother brought her to [City], where they arrived on July 31, 2008.  The Student’s father was already residing in [City], and had previously secured skilled employment in the area.

13. Prior to her release from [Center A] on July 30, 2008, the Student had not resided with her Parents for over two and one-half years.  Her behavior upon her return to her family included the display o severe mood swings and bizarre behavior, and incidents in which she became physically aggressive without any apparent provocation or reason.  (T. 47-48).  Soon after her arrival in Wisconsin, the Student had an aggressive episode that caused her Parents to take her to a hospital emergency room.  The staff at the emergency room recommended that the Parents allow her to go to Winnebago State Mental Health Institute.  The Parents agreed, and the Student remained at Winnebago until August 6, 2008, when she returned home.

14. On or about August 21, 2008, the Parents contacted the District and stated their intent to enroll the Student in the District schools for the 2008-2009 school year.  They informed the District that the Student had received special education in the past.  The District contacted the Parents on August 26, 2008 with instructions to come the District offices to register the Student. 

15. In response to some behavioral episodes marked by physical aggression, the Student was hospitalized at Children’s Hospital of Wisconsin from August 28 to September 2, 2008, where further medical evaluations were conducted.  A treating psychiatrist rendered diagnoses of Childhood Disintegrative Disorder (CDD), Disruptive Behavior Disorder NOS, and ruled out Psychotic Disorder NOS.  (Ex. 101, pp. 58, 62, 68).  The same psychiatrist in December 2008 would change the diagnosis to Psychotic Disorder NOS, and to rule out CDD and schizophrenia.  (Ex. 101, p. 52).
16. Before the Student had arrived in Wisconsin, her father had contacted the [County] County Division of Children and Family Services (DCFS) to see what governmental services might be available for the Student.  This resulted in the father communicating with a contractor for DCFS that operated a services program called Families First Wraparound Program (Families First).  Families First provides case management services for children with a mental health diagnosis who are experiencing difficulty in home, school, or the community.  (Tr. 78-79).

IEP of September 10, 2008
17. The District convened its first IEP team meeting for the Student on September 10, 2008, to develop an IEP for the school year 2008-2009.  Both Parents attended the meeting as well as two representatives from the Families First program.  The IEP team reviewed records received from [Center A], including the IEP that [Center A] had developed for the 2008-2009 school year.  The IEP team determined not to adopt the [Center A] IEP for a variety of reasons, but mainly because it appeared that the Student had received little if any academic instruction at [Center A] and because the District had little information about where the Student was functioning academically.  (T. 328).  The IEP team decided also that the Student should be reevaluated in order to develop information on her current functioning and needs.  (Ex. 101, pp. 147 & 224; T. 85).  
18. After the IEP meeting on September 10, 2008, the District asked the Student’s mother to provide written consent for the District to provide educational services through homebound instruction.  (T. 331; Ex. 101, p. 159).  The District believed that homebound instruction would be appropriate because of the perceived need for the Student to be supervised closely in view of her record of aggressive behaviors that could endanger others.  (Ex. 101, p. 293).  The Student’s mother signed the consent form for homebound instruction on September 16, 2008.  (Ex. 101, p. 159).
19. The predominant theme of the IEP developed on September 10, 2008 was the Student’s record of injurious behavior.  The IEP included only one annual goal, which was as follows:  “[The Student] will reduce acting out physically and/or verbally when given direction or during transition times to no more than 2 incidents per hour.”  
20. The IEP team recognized that the Student’s behavior impeded her learning and the learning of others, so the team included the following “positive behavioral interventions” in the IEP to address this behavior: “[K]eep work expectations short and manageable to reduce frustration.  Provide reinforcement after completed expectation.”  No behavior intervention plan (BIP) was developed, but the IEP contemplated that further behavioral observation and evaluation would occur: “Other assessment to be developed after evaluation of her needs and observation.”  (Ex. 101, p. 287). 
21. The IEP provided that special education was to be provided two days per week for one hour each day after school hours but in a “school setting.”  The IEP also included related services of speech and language therapy for 30 minutes one time per month, also to be provided in a school setting.  The IEP was to be implemented beginning September 22, 2008.  (Ex. 101, p. 290).  Even though the services were to be provided in a school setting, the IEP described the nature of the services to be “homebound instruction” because they would be delivered after school hours when no other children were present.  (Ex. 101, p. 290).  The IEP noted that a placement in a self-contained class had been considered and rejected because the Student’s aggressive behaviors presented a safety concern to others.  The IEP noted further that the Student “needs a complete IEP evaluation to determine her academic and behavioral needs” and “requires a slow and well thought out transition into a public school setting.”  (Ex. 101, p. 293).  
22. In developing an IEP with only one annual goal and providing for only two hours of “homebound” instruction per week, the consensus view expressed at the IEP meeting was to create an IEP that would allow the Student to ease into a wholly new environment after having been in residential treatment facility for two years.  (T. 85-86).  The IEP team envisioned that after the Student had met the annual goal, the IEP team would reconvene to develop additional annual goals and increase the hours of services.  (T. 86, 329-30).  The consensus of the IEP team was that two hours of weekly special education was an appropriate level at which to begin providing services.  No member of the IEP team articulated an opposing view, although the Parents privately held the opinion that the level of services was insufficient and that the “homebound” environment was inappropriate.

23. The District began to implement the IEP on schedule on September 22, 2008.  The Student performed well and had no incident of aggressive behavior.  

24. The Student next received educational services under the IEP on September 29, 2008.  The Student had a behavioral episode in which she was physically aggressive toward her teacher and also began biting herself.  (T. 432).  The Student’s father was present in the school building and he intervened by restraining her with the assistance of two District staff members until she calmed down.  The entire episode lasted about 10 minutes.

25. The teacher who had provided the instruction on September 22 and 29 expressed his misgivings to District administrators about continuing to provide services to the Student, either in her home or in a school building, because of safety concerns.  The administrator then consulted with another teacher about providing services to the Student, and she expressed a similar reluctance to serve the Student.  The District did not require either of these teachers to provide special educational services under the IEP after September 29, 2008, nor did it assign any other teacher to provide such services.  The District informed the Parents that because of safety concerns the District was discontinuing providing educational services in the school.  (T. 52).  The District did not deliver any further educational services pursuant to this IEP, either in a school setting or in the Student’s home.  
Events from September 30, 2008 to May 10, 2009
26. After discontinuing special education services, the District again raised the matter of conducting a reevaluation, which the IEP team had first decided was necessary at the first meeting on September 10, 2008.  (T. 257).  On October 13, 2008, the District mailed a letter to the Student’s mother seeking her written consent to conduct the reevaluation.  (Ex. 101, p. 228).
27. After discontinuing special education services, the District considered whether the Student would be suitably placed in an alternative special education school that it operates known as [School B].  The Parents visited [School B] with District staff sometime in October 2008.  The District staff and the Parents held the unanimous view that [School B] would not be an appropriate placement for the Student.  (T. 96).
28. Families First coordinated with a contractor named Children’s Behavioral Health Services (CBHS) to provide in-home services for the Student.  CBHS is a community based agency that focuses on working with children with autism in their homes.  CBHS therapists commenced providing services in the Student’s home on October 14, 2008.  By November 2008, CBHS had begun providing approximately 40 hours per week of services in the Student’s home, with services generally provided on every business day in which the Student was not away from home.  (T. 157).  These services focused on the Student’s behavioral, interactive and communicative skill deficits.  The provision of services by CBHS has been ongoing up to the time of the due process hearing in October 2009 (and likely thereafter).  (T. 185).  

29. The CBHS therapists chronicled their observations of the frequency and incidence of the Student’s aggressive behavioral episodes.  Through December 2008, the CBHS staff observed on average one behavioral episode a week, occurring randomly without provocation or apparent antecedent event.  (Ex. 5, p. 3; T. 192).  Also during this timeframe, the Student’s mother told CBHS staff that the Student was having similar episodes one to three times per week when CBHS staff were not present.  (Ex. 5, p. 3).  From mid-January to May 2009, the CBHS staff observed a general decrease in the frequency and duration of the episodes, although there was a spike in episodic behavior in early January and again in April 2009.  (T. 193; Ex. 101, p. 151; Ex. 5, pp. 10 & 13).  

30. On November 4, 2008, representatives of the [County] County DCFS informed the Parents that if the Parents wished, DCFS would assist and support them in filing a voluntary petition for child protective services for the Student (known as a “CHIPS” petition). (Ex. 101, p. 148-49).  The filing of such a petition could have resulted in the Student being institutionalized outside the District.  The Parents considered the offer but by early December 2008 they had ruled out filing a voluntary CHIPS petition.  (T. 261). 
31. On November 11, 2008, the Student’s mother provided written consent for the District to conduct a reevaluation.  (Ex. 101, p. 230).  The statutory timeline required that the reevaluation be completed within 60 days thereafter (i.e., no later than January 10, 2009).  (Ex. 101, p. 180).
32. On November 14, 2008, the Student’s mother informed representatives of the [County] County DCFS that the Student was a candidate for an approximate three-month study of childhood schizophrenia to be conducted at the National Institute of Mental Health (NIMH) in Maryland.  (Ex. 101, p. 149).  The Student’s father later informed the District staff of the same, but cautioned District staff that the Student’s acceptance in the study was not a certainty and that the Student could return to [City] at any time.  (T. 296).  
33. On December 2, 2008, the Parents took the Student to NIMH in Maryland.  The NIMH did not accept the Student into the study, so the Student and her Parents returned to [City] on December 4, 2008.  District staff was notified of her return that same day.  (Ex. 101, p. 149).  
34. On January 7, 2008, District staff met with staff members of both Families First and CBHS during which the District was apprised of the status of services CBHS was providing and the Student’s progress.  The outcome of the meeting was that District staff determined to move forward with the reevaluation of the Student.  (Ex. 101, p. 149).
35. The statutory timeline for completion of the reevaluation was January 10, 2009, by operation of Wis. Stat. §§ 115.78(3)(a) and 115.782(4)(b).  On January 8, 2009, the District sent a letter to the Parents stating that it had “not been able to complete the evaluation due to the unavailability of [the Student] for testing.”  (Ex. 101, p. 233).  The letter went on to state that “we would like to begin the assessment process” and “will be extending the original timeline for completion of the evaluation.”  (Ex. 101, p. 233).  The letter did not seek the Parents’ express consent to extending the timeline for the completion of the reevaluation.  The Parents did not communicate either an objection or assent to the extension.  (T. 297).  
36. On January 19, 2009, a staff member from the District met with the Parents in their home to discuss plans for coordinating evaluations of the Student as part of the reevaluation process.  (Ex. 101, p. 153).  On January 27, 2009, the District held an internal meeting to identify the staff members who would go the Student’s home to conduct direct evaluations of the Student.  (Ex. 101, p. 149).  
37. Throughout early 2009, CBHS therapists continued to provide therapy in the Student’s home, and from time to time they worked on academic areas such as numbers, counting, reading and language.  The District staff members had frequent contact with the CBHS therapists when the District staff were conducting testing in the home for the reevaluation in February and March 2009.  Starting around March 2009, some District staff members began providing CBHS therapists with educational materials, with encouragement for the CBHS therapists to employ them in their therapies.  (T. 175).  Even though the CBHS therapists are not licensed teachers, they employed some of these materials into their therapies beginning in April 2009, and sometimes consulted with District staff beforehand regarding the proper use of the materials.  (Ex. 5, pp. 10-16; T. 176). 

38. The number of educators and professionals involved in conducting the reevaluation was much larger than normal.  Most of the observation and testing associated with the reevaluation occurred in the Student’s home in February and March 2009.  The District had originally planned an IEP team meeting on April 2, 2009 for the purpose of considering the reevaluation information, but this meeting did not occur because the District was expecting that additional information would be forthcoming on April 8 from the Waisman Center in Madison, where the Student had been evaluated on an outpatient basis on March 3, 2009, and where she had a follow up appointment on April 7, 2009.  (T. 30, 371; Ex. 101, pp. 144, 150; Ex. 5, p. 7). 

39. The Parents then learned that the Student could be admitted on April 13, 2009 to the [Medical Facility] in Minnesota for evaluation.  The Parents pursued this evaluation, but the Student was not actually admitted to the [Medical Facility] until April 20, 2009.  The Student, accompanied by her mother, remained at the [Medical Facility] from April 20 to May 8, 2009.  The IEP team meeting that had been originally planned for April 2, 2009 was rescheduled to May 11, 2009. 
IEP Team Meeting of May 11, 2009 and FBA/BIP
40. The IEP team met on May 11, 2009.  The participants at the meeting included twelve District staff, both Parents, a Families First representative, the Student’s senior therapist from CBHS, and a parent-advocate.  (Ex. 101, pp. 236 & 249).  The team conducted a formal reevaluation determination, and concluded that the Student remained eligible for special education by reason of other health impairment and speech or language impairment.  (Ex. 101, pp. 245 & 273).  No reports or records of evaluations from either the Waisman Center or the [Medical Facility] were considered by the team because no such records or reports were provided.  According to the Parents, the evaluations at the Waisman Center and the [Medical Facility] did not generate any new useful information.  (T. 300-301). 

41. The IEP team developed an IEP that would begin to be implemented on May 14, 2009.  (Ex. 101, pp. 150-51; T. 222).  The IEP contained twelve annual goals in the following nine subject areas: Basic Math; Basic Reading Skills; Reading; Self-care Skills; Writing Modes; Problem Solving–Coping; Compliance; Language; and Pragmatics.  The IEP provided that it would be implemented by providing two hours of services per day for the first two days, then three hours per day for the next three days, and then four hours per day every day thereafter, all in a school setting.  (Ex. 101, p. 256).  The IEP team determined placement to be at [School A].  
42. The IEP developed at the May 11, 2009 meeting recognized that the Student’s behavior impeded her learning and the learning of others.  The IEP team considered and adopted the following positive behavior interventions (Ex. 101, p. 252):  

Keep work expectations short and manageable to reduce frustration.  Provide reinforcement after completed expectation.  Self-regulation area in classroom or instructional area.  Comfort articles to assist with [the Student’s] coping strategies that includes a pillow and a rubber “doughnut” for [the Student] to bite when she exhibits aggressive behavior.  Staff working with [the Student] will be trained in behavior management strategies to support [the Student] when her behavior becomes aggressive and to keep others from being injured. 

43. The IEP indicated that a behavior intervention plan (BIP) was attached to the IEP, but the IEP team did not develop or adopt a BIP at the IEP team meeting.  (Ex. 101, p. 252).  However, certain IEP team members set up a subsequent meeting that would involve a District staff member, the Student’s mother, and a representative of Families First, with a view toward providing the District with further information about the Student’s episodic behaviors and effective responses to such behaviors.  This meeting was held on May 13, 2009.  (Ex. 101, pp. 152, 156).
44. On May 27, 2009, a District staff member contacted the Student’s mother by telephone and discussed with her the development of a functional behavioral assessment (FBA) and a BIP.  (T. 67).  The staff member advised the Student’s mother that the completed FBA/BIP could be discussed at the IEP review meeting scheduled for June 2, 2009.  The completed FBA and BIP were added to the IEP and mailed to the Parents on May 29, 2009.  (Ex. 101, pp. 281-283). 
45. The District began to implement the IEP on May 14, 2009 and continued to implement it to the end of the 2008-2009 school year. 
Discussion
Substantive Appropriateness of the September 10, 2008 IEP

In Alex R. v. Forrestville Valley Community Unit Sch. Dist., 375 F.3d 603 (7th Cir. 2004), the court described the standards that govern consideration of the substantive appropriateness of an IEP:
Under the IDEA, local educators enjoy latitude in developing the IEP most appropriate for a disabled student and may apply their professional judgment.  An IEP passes muster provided that it is "reasonably calculated to enable the child to receive educational benefits" or, in other words, when it is "likely to produce progress, not regression or trivial educational advancement."  The requisite degree of reasonable, likely progress varies, depending on the student's abilities.  Under Rowley, "while one might demand only minimal results in the case of the most severely handicapped children, such results would be insufficient in the case of other children."  Objective factors, such as regular advancement from grade to grade, and achievement of passing grades, usually show satisfactory progress.  Whether an IEP was "reasonably calculated to enable the child to receive educational benefits" is a question of fact ….
(Internal citations omitted).

An IEP must “take into account what was, and was not, objectively reasonable when the snapshot was taken, that is, at the time the IEP was promulgated.”  Roland M. v. Concord Sch. Comm., 910 F.2d 983, 992 (1st Cir. 1990).  Thus, the appropriateness of an IEP must be evaluated in light of the circumstances as they existed at the time it was developed.

When the IEP was developed on September 10, 2008, the District had been made aware only two weeks earlier that the Student would be enrolled in its schools.  The Student had not attended a public school for the previous two and one-half school years and had been in a private residential treatment facility in Alabama for the entirety of the two prior school years.  IEP’s had been in place at the residential treatment facility, but the Student had received scant educational services pursuant to those IEP’s because of behavioral episodes.  The IEP team was aware that the Student had a reported history of engaging in injurious behavior, which the District had been informed included biting, scratching and head banging.  For about 10 of the 41 days the Student had been in Wisconsin, she had been an inpatient at two different hospitals for evaluations relating to behavioral episodes.  The IEP team appropriately recognized that the Student needed a full reevaluation in order to gain an accurate assessment of her current academic and behavioral needs.  The IEP team reasonably concluded that the Student “requires a slow and well thought out transition into a public school setting” in view of her placement in a residential treatment facility in the two years prior and the reports of her aggressive behavior there.  (Ex. 101, p. 293).  
The IEP set forth only one annual goal, which addressed the Student’s behavioral needs, and it provided for only two hours of educational services per week to be delivered in a “homebound” environment.  In view of the information that the IEP team had before it on September 10, 2008, the single annual goal, level of educational services, and segregated educational environment identified in the IEP of September 10, 2008 were objectively reasonable at the time the IEP was developed.  The District intended to reconvene the IEP team and develop additional annual goals and increase the hours of services provided once the Student had met the annual goal specified in the IEP.  The District also intended to conduct a reevaluation of the Student to gain more information about the Student’s current academic and behavioral needs.  This reevaluation would necessarily require the IEP team to meet again and revise the IEP, taking into consideration the results of the reevaluation.  See Wis. Stat. § 115.787(4)(a)2.b.; 34 C.F.R. § 300.324(b)(1)(ii)(B).  

It may be a rare situation in which an IEP that provides for only two hours of educational services per week in a homebound environment is deemed substantively appropriate, but this is such a situation.  The IEP developed on September 10, 2008 was reasonably calculated at the time that it was developed to enable the Student to receive educational benefits by producing progress, not regression or trivial educational advancement.  Alex. R., supra.  The IEP developed on September 10, 2008 was substantively appropriate at the time that it was developed.  
Implementation of the IEP of September 10, 2008
The District delivered only two hours of services under the IEP – one hour each on September 22 and 29, 2008.  Following a behavioral episode on September 29, 2008, the District informed the Parents that it was discontinuing providing educational services.  The District provided no further services pursuant to the IEP after September 29, 2008.  

The services that CBHS provided to the Parents and the Student beginning in October 2008 were not provided pursuant to any IEP.  While some of the therapies that CBHS provided during the school year 2008-2009 were academic in nature and were based on some materials that the District had provided to CBHS therapists, none of that therapy was provided pursuant to any IEP.  
By statutory definition, a “free appropriate public education” must be “provided in conformity with an individualized education program.”  Wis. Stat. § 115.76(7); 20 U.S.C. § 1401(9)(D); 30 C.F.R. 300.17(d).  Thus, a special needs child who is not provided services in accordance with an IEP is, by definition, denied a FAPE.  Jamie S. v. Milwaukee Public Schools, 52 IDELR 257, 109 LRP 36053, 2009 WL 1615520 (E.D.Wis. June 9, 2009, Slip. p. 31).  The District’s failure to provide services to the Student pursuant to the IEP that was in effect from September 30, 2008 to May 13, 2009 denied the Student a FAPE during this period.
Extension of Timeline to Complete Reevaluation
The District appropriately sought the Parents’ consent for the District to conduct the reevaluation of the Student, which the Parents provided on November 11, 2008.  See Wis. Stat. § 115.782(4)(b).  Pursuant to the timeline specified in Wis. Stat. § 115.78(3)(a), the District was required to complete the reevaluation within 60 days thereafter, which was January 10, 2009.  The only potentially applicable statutory exception for the completion of the reevaluation within this 60-day timeline would have been if the Parents had “repeatedly fail[ed] or refuse[d] to produce the child for the evaluation.”  Wis. Stat. § 115.78(3)(b)2.  
No actual testing had been started as of January 8, 2009, and on that date the District sent the Parents a letter stating that the District had not been able to complete the reevaluation “due to the unavailability of [the Student] for this testing.”  The letter advised the Parents that the District “would like to begin the assessment process” and “will be extending the original timeline for completion of the evaluation.”  The District did not ask that the Parents provide their consent to extend the timeline, and the Parents provided none.  The District did not seek or obtain approval from the DPI to exceed or extend the 60-day timeline.  

Assuming solely for purposes of this analysis that the 60-day timeline specified by Wis. Stat. § 115.78(3)(a) could be lawfully extended or exceeded either with the consent of the Parents or by obtaining the approval of the DPI, in this case the District did not ask for or obtain either.  Rather, by its letter of January 8, 2009, the District unilaterally declared that it was extending the time for completion of the reevaluation “due to the unavailability of the [Student] for testing.”  If the Student had truly not been available for testing between November 11, 2008 and January 8, 2009, the District’s declaration that it was extending the timeline may have been appropriate pursuant to the exception set forth in Wis. Stat. § 115.78(3)(b)2.  However, the Student was available during this period at all times except for three days in December in connection with her trip to the NIMH in Maryland.  While the District may have reasonably expected that the Student would be remaining at the NIMH for about twelve weeks rather than only a matter of days, the District was informed that the Student had not been accepted into the NIMH study almost immediately upon her return to [City].  And while the District understood there was a possibility that the Parents would file a CHIPS petition that might result in the Student being placed outside the District, the mere possibility of such an occurrence does not excuse delaying the commencement or completion of the reevaluation.  The District’s assertion in its letter of January 8, 2009 that the Student had been “unavailable” for testing was without substantial factual support.  The evidence fails to establish that the section 115.78(3)(b)2 exception to the 60-day timeline was applicable.  
The District did not complete the testing and convene the IEP team to consider the reevaluation test results until May 11, 2009, about four months after the time it was required to have completed the reevaluation.  The four-month delay in the completion of the reevaluation constituted a procedural violation of the special education laws.

A procedural violation of the special education laws may be deemed to constitute a denial of FAPE “only if the procedural inadequacies impeded the child’s right to a free appropriate public education, significantly impeded the parents’ opportunity to participate in the decision-making process regarding the provision of a free appropriate public education to the child, or caused a deprivation of educational benefits.”  Wis. Stat. § 115.80(5)(c); see also 34 C.F.R. § 300.513(a)(2). 
The District’s four-month delay in the completion of the reevaluation and subsequent development and implementation of an IEP to supplant the IEP developed on September 10, 2008 deprived the Student of educational benefits.  Throughout the period of this delay, the District was not implementing the IEP then in effect, and it was not delivering any educational services.  If the District had completed the reevaluation and developed a new IEP by January 10, 2009 as required by law, it would have begun to provide services under the new IEP at that time.  Wis. Stat. § 115.787(4)(a)2.  The District’s failure to complete the reevaluation within the time required resulted in its continued failure to provide any services pursuant to any IEP until May 14, 2009.  The delay in the completion of the reevaluation was a procedural violation that deprived the Student of receiving any services or educational benefits pursuant to any IEP from January 10, 2009 through May 13, 2009.  
A special needs child who is not provided services in accordance with an IEP is, by definition, denied a FAPE.  Jamie S. v. Milwaukee Public Schools, 52 IDELR 257, 109 LRP 36053, 2009 WL 1615520 (E.D.Wis. June 9, 2009, slip p. 31); Wis. Stat. § 115.76(7); 20 U.S.C. § 1401(9)(D); 30 C.F.R. 300.17(d).  The District’s delay in the completion of the reevaluation and subsequent development and implementation of an IEP to supplant the IEP of September 10, 2008 resulted in the denial of a FAPE from January 10, 2009 through May 13, 2009.
 

Functional Behavioral Assessment (FBA) and Behavior Intervention Plan (BIP)
For a special needs child whose behavior impedes her learning or that of others, an IEP team is required to “consider the use of positive behavioral interventions and supports and other strategies to address that behavior.”  Wis. Stat. § 115.787(3)(b)1; 34 C.F.R. § 300.324(a)(2)(i).  
During the IEP team meeting on May 11, 2009, the IEP team considered and developed certain “positive behavioral interventions” that were incorporated into the IEP.  The IEP team also determined that it would be appropriate to develop a BIP, and arranged for a meeting two days later involving the Student’s mother and a Families First representative to discuss the Student’s recent behaviors in the home.  About two weeks later, a District staff member created an FBA and BIP during a telephone consultation with the Student’s mother.  The completed FBA and BIP were then sent to the Parents and added to the IEP on May 29, 2009. 

The Parents assert that the FBA and BIP should have been developed by the IEP team and that it was a procedural violation for a single staff member to create them through a telephone consultation with one parent.  The Parents do not raise any substantive challenge to the FBA or BIP.
The manner in which the FBA and the BIP were developed was not wholly in conformance with practices and procedures that the DPI recommends to school districts.  See Information Update Bulletin No. 07.01, “Addressing Behavioral Needs of Students with Disabilities,” (Wisconsin DPI, February 2007).  The special education laws, however, require only that an IEP team “consider the use of positive behavioral interventions and supports and other strategies to address” behaviors that impede learning.  Wis. Stat. § 115.787(3)(b)1.  The IEP team here met its statutory procedural duty by including specific positive behavioral interventions in the IEP and in considering whether to develop and implement a BIP.  The manner in which the District developed the FBA and BIP did not epitomized best practices but nonetheless did not run afoul of any procedural requirements set forth in the special education laws or regulations.  The District did not commit a procedural violation in the manner in which the FBA and BIP were developed.
Compensatory Education
The Parents seek compensatory educational services for the denial of FAPE in the school year 2008-2009.  The ordering of compensatory educational services to remedy the denial of a FAPE is well-established as an equitable remedy under the special education laws.  Evanston Community Consolidated School District. No. 65 v. Michael M., 356 F.3d 798, 803 (7th Cir.2004).  “[As] an equitable remedy, awarding compensatory education is a decision that rests in the sound discretion of the district court.”  Brown v. Bartholomew Consolidated School Corp., 442 F.3d 588, 598 (7th Cir. 2006). 
In determining whether to order compensatory services and in fixing the exact nature of any such order, the focus should be on identifying the educational services that would place the child in the educational position the child would have occupied if the child had not been denied FAPE in the first place.  See e.g.  Jamie S. v. Milwaukee Public Schools, supra at slip p. 31; Reid v. District of Columbia, 401 F.3d 516, 524 (D.C. Cir. 2005).

Here, the Student had been engaging in structured activities in her home with the CBHS therapists beginning in November 2008 and continuing up to and through May 14, 2009, when the District renewed providing educational services.  (T. 160).  The senior CBHS therapist who was providing services in the home believed that the Student would have been able to function in a school setting by November 2008.  (T. 149-50 & 171).  Many of the children for whom CBHS provides in-home services also attend school on the same days that CBHS provides its services.  Indeed, this is precisely what began to occur with the Student once the District resumed providing educational services on May 14, 2009.  (Smith testimony).  It is reasonable to conclude that the District and CBHS could have concurrently served the Student during the period that the District failed to provide any educational services from September 30, 2008 to May 13, 2009.  Since May 14, 2009, when the District resumed providing educational services, the Student has been receiving an educational benefit.
  It is reasonably likely therefore, that the Student would have received some educational benefit if the District had continued to provide educational services from September 30, 2008 to May 13, 2009.  The award of compensatory services is thus appropriate to cure the loss of educational benefit.

There was scant evidence presented that was useful in determining what compensatory services would result in providing the Student with the educational benefits she would have received if the District had provided her a FAPE from September 30, 2008 to May 13, 2009.  This does not defeat the claim for compensatory education here, however.  By failing to provide any educational services for over seven months, the District substantially contributed to the creation of the current scenario in which it is exceedingly difficult if not impossible to figure out what educational services would provide the Student with the educational benefits she would have received if she had not been denied a FAPE.  In such a circumstance, a day-for-day or hour-for-hour compensation for time missed is an appropriate equitable remedy.  See Rialto Unified School District, 48 IDELR 296 (Cal. SEA 2007). 

The September 10, 2008 IEP provided for two hours of instruction per week.  If the District had completed the reevaluation by the January 10, 2009 timeline, a new IEP would have been developed on or near that date.  Thus, for the approximate 12 weeks of school from September 30, 2008 to January 10, 2009 during which the District did not provide any educational services, the District should provide compensatory educational services totaling 24 hours.  
If the District had completed the reevaluation and devised a new IEP by the January 10, 2009 timeline, it is probable that the revised IEP would have provided a greater level of services and included more annual goals than the IEP of September 10, 2008.  It is reasonable to use the IEP developed on May 11, 2009 as a benchmark for the educational services that may have been specified in an IEP that should have been revised on or near January 10, 2009.  As an equitable remedy, the District should provide compensatory educational services of four hours for each day that school was in session from January 11, 2009 to May 13, 2009, less any time that the Student would not have been in class because of medical appointments at the Waisman Center and the [Medical Facility], or otherwise not available.
  
The compensatory educational services provided shall be such services as are specified in the Student’s IEP as of the time that the compensatory services are delivered, unless the Parties agree otherwise.  The District shall provide at least four hours of compensatory services every week, including those weeks in which school is not in session, until all compensatory services ordered have been provided, unless the Parties agree otherwise. 
The Parents have argued that the Student should receive “a school year’s worth of compensatory services” and they ask that those services be provided at [School B] in [City], Wisconsin, which is a private school that specializes in special education.  The Parents’ request in effect seeks a change in the Student’s current placement from District schools to a private school, albeit under the rubric of a request for compensatory education.  The Parents have not challenged the Student’s current placement in District schools under the existing IEP, and they have not demonstrated that ordering placement at [School B] for an academic year is necessary to remedy the denial of FAPE during the 2008-2009 school year.  Accordingly, the Parents’ request for compensatory education in the form of placement of the Student at [School B] for one academic year is denied.  
The District contends that the Parents should be barred from relief by the doctrine of equitable estoppel as a consequence of their purported failure to object to the cessation of educational services between September 30, 2008 and May 13, 2009, and their failure to object to the District’s extension of the timeline for completion of the reevaluation.  The elements of equitable estoppel are not present here.  See Riccitelli v. Broekhuizen, 227 Wis.2d 100, 113, 595 N.W.2d 392 (1999).  A parent’s failure to object to a school district’s action does not deprive a child of the right to an appropriate education.  As stated in M.C. v. Central Reg. Sch. Dist., 81 F.3d 389, 396 (3d Cir.1996), “a child's entitlement to special education should not depend upon the vigilance of the parents.”  The Parents’ unambiguous objection to certain actions of the District came soon enough, in the form of the filing of the due process hearing request that was filed within the one-year limitations period of Wis. Stat. § 115.80(1)(a). 

Conclusions of Law
1. The IEP developed on September 10, 2008 was substantively appropriate.

2. The District denied the Student a FAPE from September 30, 2008 to May 13, 2009 by failing to provide any educational services during this period.

3. The District’s four-month extension of the timeline to complete the reevaluation was a procedural violation that denied the Student a FAPE by causing a deprivation of educational benefits.  Wis. Stat. § 115.80(5)(c).  
4. The District did not violate the special education laws in the manner in which it developed the FBA and BIP in May 2009.

5. The Student’s request for compensatory education is not barred by the doctrine of equitable estoppel.

6. Placement of the Student in a private school for one academic year is not necessary to compensate for the denial of FAPE from September 20, 2008 to May 13, 2009.

7. The Student is entitled to the equitable remedy of 24 hours of compensatory services for the denial of FAPE from September 30, 2008 to January 10, 2009. 

8. The Student is entitled to the equitable remedy of compensatory services of four hours for each day from January 11, 2009 through May 13, 2009 that the District schools were in session and on which the Student was available to attend school. 
ORDER

It is hereby ordered that the District provide compensatory services to the Student of 24 hours for the denial of FAPE from September 30, 2008 to January 10, 2009, and for four hours for every day that school was in session and that the Student was available to attend school from January 11, 2009 through May 13, 2009.  The District shall provide educational services as are specified by the IEP that is in effect at the time the services are delivered, at a rate of at least four hours per week, including weeks in which school is not in session, until all compensatory services ordered have been provided, unless the Parties agree otherwise. 

Dated at Milwaukee, Wisconsin on December 4, 2009.




STATE OF WISCONSIN




DIVISION OF HEARINGS AND APPEALS




819 North 6th Street, Room 92




Milwaukee, Wisconsin 53203-1685




Telephone:
(414) 258-6736



By:__________________________________________________

William S. Coleman, Jr.
Administrative Law Judge
	NOTICE OF APPEAL RIGHTS

	APPEAL TO COURT:  Within 45 days after the decision of the administrative law judge has been issued, either party may appeal the decision to the circuit court for the county in which the child resides under §115.80(7), Wis. Stats., or to federal district court pursuant to U.S.C. §1415 and 34 C.F.R. §300.512.

A copy of the appeal should also be sent to the Division of Hearings and Appeals, 5005 University Avenue, Suite 201, Madison, WI 53705-5400. 

The Division will prepare and file the record with the court only upon receipt of a copy of the appeal.  It is the responsibility of the appealing party to send a copy of the appeal to the Division of Hearings and Appeals.  The record will be filed with the court within 30 days of the date the Division of Hearings and Appeals receives the appeal.


� The decision in Garcia v. Board of Education, 520 F.3d 1116 (10th Cir. 2008), relied upon the by District, is far different on its facts and does not command a different result.  There, a school district provided educational services in accordance with an expired IEP, after having failed to develop a new IEP to replace it.  Here, in stark contrast, the District provided no educational services from September 30, 2008 through May 13, 2009. 


� The Parents do not challenge the substantive appropriateness of either the IEP developed on May 11, 2009 or the FBA and BIP that were added to the IEP on May 29, 2009.  (Parents’ Reply Brief, p. 5).  


� During this period, the record establishes that the Student was unavailable while at the [Medical Facility] from April 20 to May 8, and also while at the Waisman Center on March 3 and April 7.  Information posted on the District’s web site indicates that during this period no classes were scheduled on February 27, March 2 & 3, and April 10 & 13-17.  Assuming the information posted on the web site is correct, the District failed to provide any educational services on approximately 53 school days on which the Student would have been available between January 11 and May 13, 2009.  If this computation is correct, then the District would be obliged to provide approximately 212 hours of compensatory services for its failure to provide any educational services during that period. 





