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	Before The

State Of Wisconsin

DIVISION OF HEARINGS AND APPEALS


	In the Matter of [Student]
v.

Boyceville Community School District
	DECISION

Case No.:  LEA-07-004




The parties to this proceeding are:


[Student], by
[Parent]

Boyceville Community School District, by
Attorney Thomas B. Rusboldt
Weld, Riley, Prenn & Ricci, S.C.

3624 Oakwood Hills Pkwy

P O Box 1030

Eau Claire, WI  54702-1030

PROCEDURAL HISTORY

On February 26, 2007, the Department of Public Instruction received a request for a due process hearing from [Parent] (the “Petitioner”) on behalf of [Student] (the “Student”) related to the Student’s education in the Boyceville Community School District (the “District”).  The hearing request was filed under Wis. Stats. Chapter 115, and the federal Individuals with Disabilities Education Improvement Act (IDEA) and was referred for hearing to the Division of Hearings and Appeals.  The due process hearing was held on April 16 and 17, 2007.  The parties filed post-hearing briefs on May 18, 2007.  The decision is due on June 4, 2007.

ISSUES

1. The Student’s present level of performance as stated in his current IEP is inaccurate.

2. The speech and language services provided to the Student, pursuant to his current IEP, are inappropriate to meet his individual needs.

3. The Student’s special education teachers are not adequately trained in the area of autism.

FINDINGS OF FACT

1. The Student is a 7-year-old child with a disability in need of special education who attends first grade at Tiffany Creek Elementary School in the District.  (Ex. 8 and 9)  The Student had previously received early childhood services in the District for speech and language and developmental delays, but he did not attend kindergarten in the District. (Tr. pp. 20 and 24, Ex. 8)
2. On October 31, 2006, the District received a referral for a special education evaluation of the Student from the Student’s first grade teacher.  (Ex. 2)  The District notified the parents of its intent to evaluate the Student.  (Ex. 1, 3, and 4)  The Student’s parents are not married, and they have joint legal custody of the child.  (Tr. 588-589)  The Student’s mother (the Petitioner) did not consent to the evaluation, but the Student’s father provided the District with written consent for the evaluation on November 28, 2006.  (Ex. 3 and 4) 

3. The Student was evaluated by the District’s occupational therapist, the speech and language pathologist, a special education teacher, and the school psychologist/Special Education Director.  (Ex. 8)  

4. In the course of her evaluation of the Student, the speech and language pathologist met with and talked with the Student, and she administered or utilized six formal assessment tools and checklists for the Student.  (Ex. 8, Tr. 350-353) Those tests assessed various areas of speech and language, including expressive and receptive language, language comprehension.  (Tr. 350-352, Ex. 8)  She also had the Student’s classroom teacher complete an autism rating scale and an Asperger’s Syndrome diagnostic scale regarding the Student. (Id.)   On the autism scale, the Student rated a below average chance of having autism.  On the Asperger’s scale, the Student score placed him in the category of a likely probability of having Asperger’s Syndrome.  (Tr. 353-354, Ex. 8)
5. As part of her evaluation of the Student, the OT met with the Student, observed his handwriting skills, administered a developmental test of visual-motor integration, and had the first grade teacher complete a sensory profile checklist regarding the Student.  (Ex. 8) 

6. In his evaluation of the Student, the school psychologist/Special Education Director reviewed the Student’s educational records, met with the Student, and administered the Wechsler Intelligence Scale for Children and the Developmental Test of Visual Motor Integration.  (Ex. 8, Tr. 42-43)

7. After assessments of the Student were completed, and IEP meeting was scheduled for January 23, 2007 to determine the Student’s eligibility for special education and to develop an individualized education program and placement for the Student.  (Ex. 6)  Due to a conflict with a truancy meeting regarding the Student, the IEP meeting was rescheduled to January 30, 2007.  (Ex. 7, Tr. 36)  The parents were informed of the IEP meeting dates via letter and voice mail messages, and the Student’s father verbally agreed to the time and date of the January 30, 2007 IEP meeting. (Tr. 39-40, Ex. 8)  Neither of the Student’s parents attended the IEP team meeting.  
8. The members of the Student’s IEP team who attended the January 30, 2007 IEP meeting were the speech and language pathologist, the Student’s first grade teacher, the special education teacher, the occupational therapist, and the school psychologist/Special Education Director who also served as the local educational agency representative. (Ex. 8)  The members of the IEP team in attendance at the IEP meeting determined that the Student met the eligibility criteria for speech and language as his primary impairment and also met the educational criteria for autism.  (Ex. 8)  
9. At the January 30, 2007 IEP meeting, the IEP team members in attendance developed a draft IEP for the Student with the intent of providing the draft IEP to the parents and then holding another IEP meeting with the parents in attendance to finalize an IEP for the Student. (Tr. 55)  On February 2, 2007, the Special Education Director sent a copy of the draft IEP to the parents with an offer to hold another IEP meeting regarding the IEP.  (Ex. 10)  The Special Education Director discussed the draft IEP with the Student’s father over the telephone, and the father informed the Special Education Director that he did not feel the need to attend another IEP meeting and that he agreed with the proposed special education services for the Student in the draft IEP, as explained the Special Education Director.  (Tr. 55-57) The father provided written consent for the initial placement and provision of special education services to the Student on February 6, 2007, and the IEP was implemented with the effective dates of February 12, 2007 to January 30, 2008.  (Ex. 9, Tr. 583)  The mother did not respond to the District regarding the Student’s IEP and filed a request for a due process hearing on February 26, 2007.  (Tr. 57-58)  
10. The Student’s present level of performance is described in his IEP as follows:

[The Student] exhibits [sic] delays in speech and language that limit his ability to be successful in the regular education classroom.  Receptively, [the Student] has difficulty answering questions to a story he has heard (TNL narrative comprehension:  very poor).  Expressively, [the Student] is nearly 100% ungrammatical, preferring to use labels, verb phrases, and prepositional phrases when communicating.  He also omits auxiliary verbs and infinitive “to”.  He seems to be unable to follow a topic of conversation, maintain a sequence, or use pragmatic/social language effectively.

[The Student]’s teacher reports that [the Student] has difficulty following full class instruction.  His attention fades away frequently and he misses information from lectures, from demonstrations, and from class discussion.  When his attention returns, [the Student] is unsure of what to focus his attention on.

[The Student] seeks out his teacher’s attention frequently during work tasks.  He will complete one step and call out the teacher’s name to get her attention for approval and directions for the next step.  Many times it interferes with classroom work time or the teacher talking to the whole class.  [The Student] seems unaware that he is interfering with class learning.

As found on the Sensory Profile checklist, [the Student] has sensitivities to touch, to sound, and to movement.  He pulls away from unexpected touch.  He will seek out touching the hand of another person as a form of affection.  When students are moving about the room and/or talking, he is easily distracted and has difficulty returning to work tasks.

[The Student] is quick to point out to his teacher when other students have broken rules in all school settings.

See individual participant summary for further details regarding his present levels.

(Ex. 8)

11. The Student’s IEP provides that the Student will receive the following special education services:  40 minutes per week of speech and language in the resource room, 90 minutes per week of reading in the resource room, and 60 minutes per week of language arts in the classroom.  In addition, three of the annual goals contained in the IEP relate to reading, writing, and language usage.  (Ex. 8)
12. Since implementation of the IEP, the District has been providing the Student with 40 minutes of speech and language services in the resource room, either alone with the speech and language pathologist or with one other student present, and also with 40 minutes per week of speech and language services in a group setting in the regular education classroom.  (Tr. 355-356)

13. The speech and language services that the District is providing to the Student are appropriate to meet his individual needs.

14. The Student’s IEP states that program modifications or supports will be provided to school personnel who work with the Student in the form of annual updates and/or training on autism.  (Ex. 8)
15. The Student’s speech and language pathologist has a Bachelor of Science degree in communicative disorders, is licensed by the State of Wisconsin in speech and language therapy and also as an elementary and secondary teacher, and has attended workshops on autism and workshops on Asperger’s Syndrome.  (Ex. 35, Tr. 347)
16. The Student’s special education teacher has a Bachelor of Science degree and a Master’s degree in special education/learning disabilities and has earned a National Board Certification in exceptional educational needs.  (Tr. 296)  She is licensed by the State of Wisconsin to teach children with learning disabilities ages pre-kindergarten through 12th grade.  (Ex. 34)  She has not received any specific training in the area of autism.  (Tr. 300)  
17. The Student’s occupational therapist has a Bachelor of Science degree in occupational therapy, is nationally licensed as an occupational therapist, has received education and training on autism, and annually attends workshops involving autism.  (Ex. 37, Tr. 406-408)

18. The school psychologist/Special Education director has worked with many children with autism over the last 20-30 years, has attended workshops regularly that include the topic of autism, is a member of the Autism Society of America and the Chippewa Valley Autism Society, and supplies resource materials on autism and Asperger's Syndrome to the teachers he supervises and to parents.  (Tr. 14)

DISCUSSION

The IDEA requires that all children with disabilities are offered a free, appropriate public education (FAPE) that meets their individual needs.  20 USC § 1400 (d); 34 CFR § 300.1.  The requirement of FAPE means that a child receives personalized instruction to meet the unique needs of the child, with sufficient support services to permit the child to benefit from that instruction.  Board of Educ. v. Rowley, 458 U.S. 176, 188-89 (1982).

In Rowley, the Supreme Court offered a two-prong test to determine if a child has received FAPE:  (1) whether there has been compliance with the IDEA’s procedural requirements; and (2) whether the IEP is reasonably calculated to provide educational benefits.  458 U.S. 176, 206-07.

If these requirements are met, no IDEA violation will be found.  Id. at 206-07.

Present Level of Performance
The applicable section of the Wisconsin special education statutes requires that an IEP shall include “[a] statement of the child’s present level of academic achievement and functional performance, including how the child’s disability affects the child’s involvement and progress in the general curriculum . . .” Wis. Stats. § 115.787 (2)(a).
The Student’s IEP contains a statement of his present level of academic achievement and functional performance that includes information about how his disability affects his involvement and progress in the general curriculum.  (Ex. 8)  All of the Student’s educators credibly testified that, based upon their observations and evaluations of him, they believe that the present level of performance statement in the Student’s IEP was accurate when drafted and that he has since progressed in his performance.  (Tr. 74-75, 305, 354-355, 412-413)  
The Student’s parents were not present at the IEP meeting when the present level of performance statement was drafted.  However, the District had rescheduled the IEP meeting, contacted the parents in writing and by telephone to try to ensure their attendance and participation in the meeting, and contacted the parents after the meeting with regard to holding another IEP meeting.  The District properly recorded its attempts to obtain the parents’ involvement in the IEP process, as required by the regulations implementing the IDEA.  See 34 CFR § 300.322 (d).

The IEP team appropriately based the present level of performance statement on their observations and assessments that were part of the Student’s evaluation in order to develop an accurate statement of his present level of academic achievement and functional performance.  The fact that the Student has now progressed beyond the academic and/or functional performance levels stated in the present level of performance statement at the time the IEP was developed does not mean the statement is wrong, as alleged by the Petitioner.
Therefore, I conclude that the District complied with the IDEA’s procedural requirements and developed an accurate and appropriate present level of performance statement in the Student’s IEP that was reasonably calculated to provide the Student with educational benefits.
Speech and Language Services

The Student’s primary disability is a speech and language impairment.  The Student’s IEP provides that the Student will receive 40 minutes per week of speech and language in the resource room.  It also requires that the Student receives 90 minutes per week of reading in the resource room and 60 minutes per week of language arts in the classroom.  
The District has been providing the Student not only with the 40 minutes per week of speech and language therapy in the resource room, but also with 40 minutes per week of speech and language services in a group setting in the regular education room.   The Student’s speech and language pathologist testified that the Student is receiving speech and language services that are appropriate and beneficial and that he is making progress in speech and language.  (Tr. 357)  The speech and language therapist is a licensed educator who has been teaching in the District for 26 years, and her professional, expert opinion regarding the appropriateness of Student’s services is credible and supported by the evidence on the record.
During the hearing, the Petitioner made some references to the possibility of the Student receiving the services of a one-on-one aide.  (Tr. 383)  However, there is no credible evidence on the record that the Student requires more one-on-one speech and language services than he is already receiving or that he requires a one-on-one aide throughout the school day.  (Tr. 51-52)
Based on the record as a whole, I find that the District is providing the Student with speech and language services that are appropriate to meet his individual needs and that are reasonably calculated to confer educational benefits upon the Student.
Autism Training

The IDEA establishes a “basic floor of opportunity” for every child with a disability.  A school district is required to provide specialized instruction and related services “sufficient to confer some educational benefit upon the handicapped child,” but the Act does not require “the furnishing of every special service necessary to maximize each handicapped child’s potential.”  Rowley, 458 U.S. at 199-201.  
The Petitioner has alleged that the Student’s special education teachers are not adequately trained in the area of autism.  There is no medical documentation on the record that the Student has been medically diagnosed with autism, but the Petitioner testified that the Student was diagnosed in the past with pervasive developmental disorder (PDD) which is a disorder on the autism spectrum.  (Tr. 379)  
The IEP team determined that that the Student’s primary disability is a speech and language impairment and that the Student also met the eligibility criteria for educational autism.  (Ex. 8)   On assessments administered as part of the educational evaluation, the Student rated a below average chance of having autism and showed a likely probability of having Asperger’s Syndrome.  (Tr. 353-354, Ex. 8)  The Student’s evaluators testified that the Student also needs special education because he exhibits academic delays.  (Tr. 43-46, 349)  Two of the Student’s educators testified that, based upon their teaching experience and knowledge, the Student is a high-functioning child on the autism spectrum.  (Tr. 300-301, 408-409)
Two of the Student’s special educators, his speech and language pathologist and his occupational therapist have received training in the area of autism.  (Tr. 347, 406-408)  The Student’s special education teacher who works with him on reading and language arts has not received specific training on autism.  (Tr. 300)  There is no evidence of merit on the record that the Student’s special education teacher has been unable to effectively teach the Student or that the Student has not received a FAPE because the special education teacher has not had autism training.  
Moreover, the Student’s IEP states that program modifications or supports will be provided to school personnel who work with the Student in the form of annual updates and/or training on autism.  (Ex. 8)  At the time of the due process hearing, the IEP had been in effect just over two months.  It is not unreasonable that the District had not yet provided the Student’s special education teacher(s) with an annual update and/or training on autism, and it is expected that the District will provide such training annually as required by the IEP.
Although the IDEA does not require a school district to provide “every special service necessary to maximize each handicapped child’s potential,” the District in this case included autism training for staff as a program support for the Student.  The District has not violated the IDEA by not yet having provided the annual autism training to the Student’s special education teachers less than three months after the IEP took effect.  There is no credible evidence on the record that the Student has been denied a FAPE because one of his three special educators has not yet received training on autism.  On the contrary, the credible evidence shows that the Student has been making progress towards his annual goals.  (Tr. 54, 305, 357, 412-413) 
CONCLUSIONS OF LAW

1. The Student’s present level of performance as stated in his current IEP is appropriate and accurate.

2. The speech and language services provided to the Student, pursuant to his current IEP, are appropriate to meet his individual needs.

3. The Student’s special education teachers are adequately trained in the area of autism, and the District will provide the Student’s teachers with annual training on autism pursuant to the Student’s IEP.

ORDER

It is hereby ordered that the due process hearing request is dismissed. 

Dated at Madison, Wisconsin on June 4, 2007.




STATE OF WISCONSIN




DIVISION OF HEARINGS AND APPEALS




5005 University Avenue, Suite 201



Madison, Wisconsin  53705-5400



Telephone:
(608) 266-7709



FAX:

(608) 264-9885



By:__________________________________________________

Sally Pederson
Administrative Law Judge

	NOTICE OF APPEAL RIGHTS

	APPEAL TO COURT:  Within 45 days after the decision of the administrative law judge has been issued, either party may appeal the decision to the circuit court for the county in which the child resides under §115.80(7), Wis. Stats., or to federal district court pursuant to U.S.C. §1415 and 34 C.F.R. §300.512.

A copy of the appeal should also be sent to the Division of Hearings and Appeals, 5005 University Avenue, Suite 201, Madison, WI 53705-5400. 

The Division will prepare and file the record with the court only upon receipt of a copy of the appeal.  It is the responsibility of the appealing party to send a copy of the appeal to the Division of Hearings and Appeals.  The record will be filed with the court within 30 days of the date the Division of Hearings and Appeals receives the appeal.


