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Attached are the School & Community Nutrition Programs Q&As for the third quarter of FY 2003, covering April – June 2003.  These questions were directed to our staff by the Midwest Region State agencies.

We will provide you with this summary each quarter.  The Q&As do not introduce new policy.  They are intended to clarify or cite existing policy or instructions, which may then be consulted by your staff.

If you have any comments or questions, please contact this office.

Rich Rotunno  For

THERESA E. BOWMAN

Regional Director

Special Nutrition Programs

Attachment

School and Community Nutrition Programs, 

Midwest Region

Third Quarter FY 2003 Questions and Answers

April – June 2003                                                 

Afterschool Snacks Program

1.  Q. When a School Food Authority lists an area-eligible afterschool snack site in its annual Program application, how far must it go in documenting that the site is located in the attendance area of a public school with at least 50 percent of its children approved for free or reduced price meals? 

A. The name of the public school is sufficient to meet the requirement in the Afterschool Snacks Q&A, item C-1, that the application “provide documentation of the attendance area in which the applicant sites are located.”  It is not necessary to present documentary proof, such as a map or letter of attestation, that the school’s attendance area includes the site in question.  Nor is it necessary to present proof that the school had at least 50 percent of its enrolled children approved as eligible for free or reduced price meals as of the last day of operation of the most current October.  In case of a review or audit the SFA should be able to produce the complete documentation, given a little time.  

Categorical Eligibility

 2.  Q. Are medical assistance or Supplemental Security Income (SSI) case numbers acceptable to establish categorical eligibility, if they are identical in format with Food Stamp, TANF or FDPIR case numbers?  Is that what the following sentence from School and Community Nutrition Programs Policy Memorandum #03-12 meant to convey?  “Except in the adult component of the Child and Adult Care Food Program, States should prohibit the acceptance of medical assistance and Supplemental Security Income (SSI) case numbers, unless they are identical to current Food Stamp, TANF or FDPIR case numbers.”

A. The sentence does not refer to numbers of the same format.  To obtain categorical eligibility, a student must have a currently valid Food Stamp, TANF or FDPIR case number, as stated on page 42 of the Eligibility Guidance for School Meals Manual.  Therefore, a medical assistance or SSI case number can be accepted only if it is also a current Food Stamp, TANF or FDPIR case number.  If it is impossible to exclude the possibility that the case number may be just for medical assistance or SSI, then the School Food Authority must consult with the household and/or the welfare office to determine if it is a current Food Stamp, TANF or FDPIR case number.  If it is, then a notation to that effect can be put on the application.  

Confidentiality

3. Q. Are schools affected by the privacy provisions under HIPPA (Health Insurance Portability and Accountability Act of 1996)?  Specifically, are schools required to have signed consent forms for the release of information when disseminating information (medical diagnosis) regarding special meals?

A. The regulations implemented by the Department of Health and Human Services (DHHS) apply to certain health care providers, health care clearinghouses and health plans.  Therefore, the HIPPA requirements do not apply or require compliance by the Child Nutrition Programs because they do not fall under the category of one of the covered entities.

In addition, the provisions under HIPPA would not supplant those imposed by Sections 9 (b) (2) (C) of the Richard B. Russell National School Lunch Act.  Questions are coming up concerning HIPPA because the DHHS regulations required compliance by April 14, 2003.  More information on DHHS' regulations to implement HIPPA can be found at http://aspe.hhs.gov/admnsimp/

Crediting

4. Q. Is a baked corn nut product, “Amazing Corn” creditable as a fruit/vegetable?

The ingredients in this product are corn, sunflower oil, salt, corn meal, and toasted onion.  When tasted, it appears to be a kernel of corn with some seasoning around it.

A. Based upon information on page 2-4 in the Food Buying Guide (Revised 

November 2001), this type of product is not creditable as a fruit/vegetable.  Page 2-4 of the Food Buying Guide says that snack-type foods made from vegetables or fruits, such as potato chips, banana chips, and popcorn, do not qualify as a vegetable or fruit and may not be credited toward meeting the vegetable/fruit requirement in any meal served under the Child Nutrition Programs.  However, since one of the ingredients in this product is corn meal, the “Flow Chart for Determining Grains/Breads Creditability” that is on page 3-7 of the Food Buying Guide could be used to determine whether or not this product is creditable as a grain/bread.

5. Q. Section VIII of “What’s in a Meal”, a guidance manual for the Child and Adult

Care Food Program (CACFP), has a list of food items and whether or not each is creditable.  Can this list be used for the National School Lunch Program (NSLP)?

     A. Yes.  Foods creditable in the CACFP should also be creditable in the NSLP. 
Follow-up Reviews

6.  Q. A State Agency conducted a second follow-up review of schools in an SFA 

during December 2002/January 2003.  As a result of this second follow-up review, a recalculation had to be done for one of the schools.  The State reviewer returned to this school later in January 2003 and obtained reliable counts to use for the recalculation.  The State conducted a third follow-up review in May 2003 and found that this school had the same meal counting errors as before.  Therefore, another recalculation is needed.  Can the State reviewer use the reliable counts obtained in January 2003 to recalculate this school’s meal counts for the entire 2002/2003 school year through May 2003, or should the State reviewer wait until the beginning of the next school year to obtain reliable meal counts to use for recalculation? 

A. Page 7-20 of the CRE guidance states: "When recalculation is required, the participation factors are calculated after the school has implemented a reliable meal count system.  Therefore, the State may use the reliable meal counts obtained in January 2003 to recalculate meal counts from the beginning of the school year until meal counts were corrected in January 2003, but must obtain corrected counts from the following school year to recalculate from the end of the previous recalculation (January 2003) to when the school implemented a reliable meal count system in the next year.

7.  Q. This is a follow-up question to # 6 above.  The State Agency has been withholding 100% of Program payments from the SFA in accordance with 7 CFR 210.18(l), and would like to reduce the amount withheld based upon the SFA showing some improvement in the most recent follow-up review.

A. The National School Lunch Program regulations at 7 CFR 210.18(l)(3) permit the State at its discretion to reduce the amount withheld from an SFA by as much as 60% of the total Program payments, when it is determined to be in the best interest of the Program.  FNS authorization is required in order for the State to withhold less than 40% of the total Program payments.  FNS is permitted to authorize this if it determines such action to be in the best interest of the Program.  Since the SFA has been showing some improvement, the State could reduce the amount of Program payments withheld based upon the SFA’s cooperation in completing the corrective actions. 
Procurement

8.  Q. A State agency has a prototype contract that specifies "renegotiation of the price charged to the SFA in subsequent years of the agreement must not exceed the Consumer Price Index for Urban Consumers-Food Away from Home."  The SFAs under this State agency all have fixed-price contracts with Food Service Management Companies (FSMCs).  It has been reported that the FSMCs are adjusting the rates charged for meals so that the overall cost of the contract does not increase over the Consumer Price Index.

Has there been an interpretation of what "cost increase" means?  Is a cost increase considered on the overall cost of the contract or should the cost increase be based on the per meal charge?

A. Neither the procurement regulations at 7 CFR 3016 and 7 CFR 3019 nor the Food Service Guidance for SFAs explain specifically how the price adjustment should be calculated for a contract renewal.  The FSMC Guidance says that provisions for adjustments to payments to be used for renewing contracts must be in the solicitation and in the original contract.  The SFA should ensure that the IFB/RFP and resultant contract specify the method of calculating a price adjustment if the contract is renewed, including the amount of the increase/decrease and how it will be calculated.  In addition, the method of price adjustment to be used for contract renewal cannot be arbitrary or restrictive of competition pursuant to 7 CFR 3016.36(c) and 7 CFR 3019.43.

Page 3-15 of the FSMC Guidance states that a fee adjustment may be applied to the individual costs making up the  contract, not the total cost of the contract itself.  In a contract with a fixed meal rate, the increase/decrease at renewal should be applied to the fixed rate per meal, because the total amount of the contract is based on the fixed rate multiplied by the estimated number of meals.  Adjusting the total cost of the contract rather than the fixed meal rate might result in substantive changes to the contract which could prompt a need for the contract to be rebid.  However, State law may preclude use of specific fee adjustments and must be consulted before any changes are made.
Special Milk Program

9.  Q.  May a State agency approve a School Food Authority’s request to claim milks under the Special Milk Program at a school for only one day a week?

A.  Yes, per 7 CFR 215.9(b), “Reimbursement payments pursuant to 215.8 shall be made for milk purchased and served to children at any time during the effective period of an agreement between a School Food Authority or child care institution and the State agency or the Department.”  The words “at any time” apply to this situation.  
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